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SUBMISSION ON EXPROPRIATION WITHOUT COMPENSATION

EXECUTIVE SUMMARY

The explanatory section of the motion passed by the National Assembly on 27 February
2018 strongly suggests that the purpose of the proposed amendment to section 25 of
the Constitution is to permit the expropriation of agricultural land to facilitate land reform.
However, the mandate to the Constitutional Review Committee set out in paragraph 9 of
the resolution does not limit the contemplated expropriations to agricultural land and, in
particular, does not exclude the expropriation of urban land. In this submission to the
Constitutional Review Committee, Agri SA sets out its broad views on agricultural land
reform. In particular, Agri SA addresses:

° What it considers to be the impediments to land reform and why land reform has
thus far been ineffectual. It will substantiate these views by referring to various
reports and to the result of the land audit that it supported;

° International best practice on compulsory acquisition and various international
human rights instruments that protect property rights;

. Some of the possible economic consequences of a scrapping or watering down of
property rights protection; and

. Some plans and proposals for speeding up land reform and ensuring its
sustainability.

Agri SA’s stance is that the property clause is not an impediment to land reform
and that no changes need to be made to Section 25 of the Constitution to
achieve just and equitable land redistribution.

Agri SA believes that no agrarian land reform process can hope to be successful and
sustainable unless:

. It is based upon relevant and accurate data. The public debate on land reform has
thus far been bedevilled by inaccurate and self-serving data;

° The economic consequences of expropriation are fully understood. That includes
the cost of post-expropriation support, the effect on food security, the effect on the
continued willingness of local and foreign providers of finance to provide such
finance, the reputational consequences for South Africa as an investment recipient
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and the effect on those whose land is expropriated and the banks who finance them,
of the termination of the security for such finance; and

. There is a clear understanding of the circumstances under which the power to
expropriate land without compensation may be exercised.

Finally, section 25 of the Constitution should only be amended if it is absolutely clear that
land reform, properly executed, cannot be carried out without such amendment. The
introduction of a general constitutional power to expropriate land without compensation
would render South Africa out of step with the vast majority of democratic countries. Indeed,
it is doubtful that the Constitutional Court would have certified section 25 of the final
Constitution as being compliant with Constitutional Principle Il had that section conferred
on the State a general power to expropriate land without compensation.

We oppose constitutional amendments to section 25 as a viable mechanism to speed up
the national imperative of land reform. We agree that constructive and effective debate is
crucial to address the ineffectiveness of the current Land Reform system, and we pledge
our support for workable solutions within the existing constitutional framework. We will
uphold the right of our members from whom land is expropriated in the national public
interest to receive just and equitable compensation. We believe that just and equitable
compensation, as provided for in section 25 of the Constitution, is a cornerstone of any
progressive economy.

1. Information on Agri SA and its views on land reform

Agri SA is a federation of agricultural organisations, was established in 1904 as the South
African Agricultural Union and consists of 9 provincial unions, 25 commodity organisations
and 32 corporate members. Agri SA, through its affiliated membership represents a diverse
grouping of individual farmers regardless of gender, colour or creed. Agri SA is committed
to the development of agriculture in South Africa. Commercial agriculture ensures that our
country is food secure and that the sector remains globally competitive. We are a non-profit,
apolitical organisation that is helping to develop a stable and profitable agricultural
environment in South Africa.

Agri SA is supportive of an orderly process of land reform. Our interest in the intended
amendments to section 25 of the Constitution is twofold: Firstly, our members constitute
the largest collective of rural land owners and in consequence we have an interest in
ensuring that the legitimate rights of landowners are respected. Secondly, as we aim to
ensure a sustainable and viable agricultural sector, we have an interest in promoting the
success of land reform beneficiaries who obtain agricultural land through the land reform
programme. Agri SA supports transformation in the agricultural sector with a concomitant
commitment to increasing agricultural production and improving national food security. In
this regard, Agri SA promotes the empowerment of land reform beneficiaries to use their
land productively and to cultivate new and successful entrants to the sector.

Agri SA acknowledges that the dispossession of land caused deep emotional wounds which
have not healed, and that land dispossession caused great physical and psychological
hardship of an enduring nature. We also recognise that we, as a society, are faced with the
triple challenges of inequality, poverty and unemployment and that these challenges are
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particularly prevalent in rural areas. We appreciate that whilst our members, the farmers of
this country, the majority of whom have benefited from white privilege, have managed to
create close to half a million jobs currently (and over 1 million in the past) and have managed
to keep our country food secure, there are still far too many households in rural and urban
areas that are food insecure. Today’s farmers cannot be held solely responsible for
historical events and cannot be required to bear the burden of addressing apartheid
dispossession disproportionately. Agri SA believes that past iniquities must be dealt with
through positive, future and solution-driven conversation, and Agri SA wants to make a
positive contribution to finding solutions.

Agri SA subscribes to the vision for our rural areas and agricultural sector as set out in
chapter 6 of the NDP. The implementation of the NDP for land reform has been impeded
by the lack of a clear financing plan. In 2014 Agri SA’s congress accepted a holistic land
plan. As an outcome of this holistic plan, Agri SA also developed a funding model which
was formally approved by the organisation at its 2015 congress. This plan was incorporated
into a process known as “Barclay’s workstream”, where the Land Bank, commercial banks
and agribusiness were also involved, and was further refined. Agri SA shared these plans
with the Department of Rural Development and Land Reform (DRDLR). Copies of these
plans are attached to this submission as annexures A and B.

Agri SA’s affiliates and partners are investing millions of Rands in developing, assisting and
supporting emerging farmers to ensure their sustainability and competitiveness. During
2017 R331 million was spent on transformation and 109 059 new farmers in South Africa
benefitted from these programs'. A copy of the Agri SA’s 2018 Transformation Report is
attached as annexure C.

Figure 1 below depicts some of the areas where Agri SA affiliates are involved in
transformation projects.

" The Agri SA 2018 Transformation Report
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Figure 1: Regional transformation projects
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As an example, Grain SA has farmer development offices in several rural areas. This is
summarised in Table 1 below.

Table 1: Grain SA's regional farmer development offices

City/Town Province Serviced
Bloemfontein mmmm) Free State
Lichtenburg mmmm) North West
Louwsburg mmmm) KwaZulu-Natal
Mthatha mmmm) Eastern Cape
Nelspruit mmmm) Mpumalanga
Ladybrand mmmm) Free State
Dundee mmmm) KwaZulu-Natal
Kokstad mmmm) KwaZulu-Natal/Eastern Cape
MacLear mmmm) Eastern Cape
Paarl mmmm) \Western Cape

Source: Grain SA
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These development offices render the following services:

Extension services to new Black farmers

Free training to all Black farmers (Agri Seta accredited courses)

Farmers days

Mentoring

Study Group meetings

Implement Government programmes e.g. Recapitalization and Jobs Fund Programs
Schools programmes (Educating Grade 9 pupils on agriculture)

O 0O O O O O O

2.  What are the reasons for the slow progress with land reform?

The slow pace of land reform to date and the loss in production on land reform farms, as
well as the failure to empower people economically through land reform is, in Agri SA’s
considered view, a failure of implementation rather than a failure of legal framework.
Generally speaking, land reform as envisaged by the Constitution and embodied in the 1996
White Paper on Land Reform and various pieces of legislation such as the Restitution of
Land Rights Act 22 of 1994, the Land Reform (Labour Tenants) Act 3 of 1996 and the
Extension of Security of Tenure Act 62 of 1997, sets a workable framework for land reform.
Lack of adequate budgeting, policy uncertainty, the lack of a comprehensive, integrated
support network, lack of or poor communication with stakeholders, corruption and poor
settlement support systems are the real reasons why land reform has not happened at a
faster pace and in a more sustainable manner. The Human Sciences Research Council
recently did a presentation to the Portfolio Committee on Rural Development and Land
Reform (see copy attached as annexure D) that clearly illustrates the declining budgetary
trends in real terms in respect of land reform. Only around 1% of the budget gets spent
on rural development and land reform.

Agri SA is concerned about the seemingly ever-changing policy environment of land reform.
The trend has been to present new policies whenever difficulties are experienced with
existing policies, rather than to confront and grapple with those difficulties with a view to
resolving them. This approach has created confusion and uncertainty, which is not
conducive to investment and has adversely impacted on the agricultural sector.

Agri SA supports the findings and recommendations of the High-Level Panel on Key
Legislation. This has been the most comprehensive and thorough analysis to date of what
the problems are with land reform?. We refer specifically in this regard to the findings on

2https://www.parliament.gov.za/storage/app/media/Pages/2017/october/High_Level Panel/HLP_Report/HLP_r
eport.pdf
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page 206° as well as page 215* and 221°. The High-Level Panel also clearly expressed
itself on whether the property clause and the requirement of just and equitable
compensation are impediments to land reform. It emphatically states on page 300 of the
report that:

“The Panel is reporting at a time that some are proposing that the Constitution be amended
to allow for expropriation without compensation to address the slow and ineffective pace of
land reform. This is at a time when the budget for land reform is at an all-time low of less
than 0,4% of the national budget, with less than 0,1% set aside for land redistribution.
Moreover, those who do receive redistribution land are made tenants of the state, rather
than owners of the land. Experts advise that the need to pay compensation has not been
the most serious constraint on land reform in South Africa to date — other constraints,
including increasing evidence of corruption by officials, the diversion of the land reform
budget to elites, lack of political will, and lack of training and capacity have proved more
serious stumbling blocks to land reform. The Panel is of the view that government has not
used the powers it already has to expropriate land for land reform purposes effectively, nor
used the provisions in the Constitution that allow compensation to be below market value
circumstances. Rather than recommend that the Constitution be changed, the Panel
recommends that government should use its expropriation powers more boldly, in ways that
test the meaning of the compensation provisions in section 25(3), particularly in relation to
land that is unutilised or under-utilised. The lack of well-situated land for urban settlement
remains a stark legacy of apartheid planning and discrimination. Well-situated state-owned

3 The difficulty that all stakeholders face — claimants, landowners and the state — is the absence of clear
guidelines to determine ‘just and equitable’ compensation in any particular case. There have been calls for the
Constitution to be amended because of the belief that compensation is on the basis of a willing buyer and willing
seller. However, the willing buyer, willing seller formulation is not included in the Constitution. A submission by
Justice Albie Sachs states that: “Factors which could considerably reduce the amount of compensation could
well include whether the property was given free of charge by government or acquired at a knock-down price,
whether the state has invested in or subsidised the land or improvements, and/or whether the property is in use
or simply being held as a speculative investment”. He concludes as follows: “Far from being a barrier to radical
land redistribution, the Constitution in fact requires and facilitates extensive and progressive programmes of
land reform. It provides for constitutional and judicial control to ensure equitable access and prevent abuse. It
contains no willing seller, willing buyer principle, the application of which could make expropriation unaffordable”.
This interpretation is the same as that of former Deputy Chief Justice of the Constitutional Court Dikgang
Moseneke, who stated in his submission to the High-Level Panel “Everyone, whose property is expropriated,
must be for a purpose the Constitution authorises and against payment of equitable compensation. The
willingness of the buyer and/or of the seller may facilitate a smooth transaction but does not seem to be a
constitutional requirement.”

4 The budget for land redistribution is contained within the budget vote for Rural Development and Land Reform
and appears as a line item entitled ‘Land Reform’ alongside ‘Restitution’ and ‘Rural Development’. Here our
focus is on the ‘Land Reform’ budget line only. Expressed as a percentage of National Expenditure, the Land
Reform budget has generally been between 0.15% and 0.4%, reaching a peak of 0.44% of the national
expenditure in 2008/09 and then declining to 0.2% in the current financial year.

5 Evidence presented to the Panel via commissioned research reports, roundtables and public hearings over
the past year has demonstrated profound problems in the conception and implementation of the land reform
programme. These extend beyond issues of how land is acquired (whether via the market, expropriation or
confiscation) and relate more generally to the ways in which beneficiaries are chosen (especially in relation to
land redistribution); land is identified; land reform is planned at the level of local government; tenure rights are
recognised or conferred; the quality and effectiveness of post-settlement or post-transfer support that is
provided; and the equality or inequality of power relationships between land reform beneficiaries and strategic
partners or mentors. In addition, there is a high level of demand for land in urban areas, for purposes of human
settlement, that land reform does not address at present.
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land needs to be made available for housing for the poor, and well-situated privately-owned
land targeted for expropriation. “(own underlining)

Apart from the authoritative High-Level Panel report, there are many other reports that point
to the same problems. These include the Fiscal and Financial Commission report of 2017
on the spending by the DRDLR and the Department of Planning, Monitoring and Evaluation
(DPME) report of 2017 on the implementation of the NDP. These relate to inadequate
budgeting, poor implementation and irregular spending.

The fact that in many instances, beneficiaries do not receive title to the land that is allocated
to them is, in Agri SA’s experience, a huge impediment to the successful establishment of
new black commercial farmers. These farmers have no tenure security and cannot access
production finance.

3. Insufficient and questionable data on land ownership patterns and figures

Since 2005 there have been repeated calls for a comprehensive land audit. The DRDLR
only released their audit on private land ownership in February 2018 (It is entitled “Land
audit report 2017, but was only made public in 2018). This report has drawn serious
criticism, from amongst others Prof Ruth Hall® and MapAble (Pty) Ltd. The report contains
numerous errors in its texts and tables and the audit does not support many of the claims
that have been made.

In 2014 the DRDLR published an audit that focussed only on state land. The 2017 DRDLR
audit addressed only individual ownership of land. These two audits should be considered
together.

The 2014 audit of state land put the total amount of land in the country at 121 973 200
hectares. It put state owned land at 17 061 882 hectares, of which the Former Bantustans
took up 16 035 593 hectares. That left 1 026 289 hectares of state land which includes
national parks, defense force land, forestry land and land belonging to Correctional
Services. According to the audit, private owned land amounts to 96 550 791 hectares or
79% of the surface area of the country. Some 8 360 527 hectares of land was unaccounted
for. This represents 7% of the surface area of South Africa. The audit did not consider the
more than 1,7 million hectares of SA Development Trust Land that was transferred to
Government prior to 1994.

In the State of the Nation address of 2017, it was stated that the DRDLR acquired 4 850 100
hectares through the land redistribution programme during the period 1994 to 2017.
Minister Nkwinti, the then Minister of Rural Development and Land Reform, stated in August
2017 that the DRDLR had acquired 2 033 199 hectares for restitution, 1 979 966 hectares

¢ “Only 31% of land owned by natural individuals (as opposed to companies, trusts and the state) can be
accorded a race or gender. The big trend in the past 25 years has been the growth in corporate ownership. We
have increasingly corporatised land ownership in South Africa,” said Ruth Hall, professor at the University
of the Western Cape’s Institute for Poverty, Land and Agrarian studies.

The audit results confirm disproportionate land ownership by white people but in no way establishes the
extent of this. That means this audit really tells us nothing.”: Land audit’s 'bizarre' recommendations: City
Press: 11 Feb 2018: https://www.fin24.com/Economy/land-audits-bizarrerecommendations-20180211
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through the Pro-Active Land Acquisition programme (PLAS), 1 160 065 hectares through
the redistribution programme and 689 226 hectares for agricultural development. In
September 2016 the Chief Land Claims Commissioner said that: “The settlements have
resulted inthe award of 3,32 million hectares (of which 1,9 million hectares have been
transformed to beneficiaries)”. None of these figures were included or reflected in the
state’s audits.

According to the 2017 state audit, the surveyed land in South Africa amounts to 114 223 276
hectares - 93% of the total surface area of South Africa. If the unsurveyed land in the
Eastern Cape and Limpopo is added up (7 701 606 hectares (7%) in the Eastern Cape and
5 545 156 hectares or (4,5%) in Limpopo), this comes to 127 470 051 hectares or 124,5%
of the actual surface area of 122,5 million hectares.

The state audit contains the following table (Table 2) on land use and extent:

Table 2: Land use by the state audit

Hectares
Rangeland 97 504 676
Cultivation +13 891 961
Sub total 111 396 637
Forest +1 532 401
Total 112 929 038

Source: State land audit

Forestry land is included in the above figures. However, according to the 1991, 1993 and
1996 agricultural statistical surveys, agricultural land was determined to be 100 665 792
hectares in 1991, 97 036 986 hectares in 1993 and 96 689 337 hectares in 1996. There
seems to be a discrepancy in the figures of around 14 359 651 hectares.

The 2014 state audit puts communal areas at 16 035 593 hectares, whilst the 2017 audit
puts it at 16 326 547 hectares. Another discrepancy.

The 2017 audit puts white ownership at 72%. However, the research done by
Landbouweekblad showed that more than 70% of commercial farmers are sole owners.
Remember that the audit only focussed on individual ownership. The audit clearly assumed
that all owners of land through trusts and companies are white. This cannot be correct.

The audit claims that Gauteng has the most farmers - 47 591 of the total of 181 532 —
however according to research by Landbouweekblad, there are only 1700 farmers in the
province.

It seems strange that the Department of Agriculture, Forestry and Fisheries did not
participate in the land audits. Information used in the 2017 audit was from 2015, yet the
audit was released in 2018. It is not clear what controls (if any) exist against which the
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findings can be tested. State, trust and communal land was not included in the 2017 state
audit. The audits do not differentiate between state land and state administered land. There
are no definitions for farms and smallholdings. Many smallholdings are not used for
agricultural purposes. The data basis of the Surveyor-General, Statistics South Africa
(StatsSA) and the Department of Home Affairs have not been integrated with that of the
Deeds Office. It is not possible to use the voters roll as a basis to determine race, as is
claimed. Whilst the report clearly states that the race of trusts and companies cannot be
determined, these entities seem to have been included in the final figure of what constitutes
“white ownership”. The approach and concomitant conclusion is flawed.

4. Agri SA’s attempt to bring some figures to the table

A target of 30% of land to be redistributed by 2014, was set in the Reconciliation and
Development Programme (RDP) document. The National Development Plan (NDP) set a
target of 20% of agricultural land per district to be redistributed by 2030. However, it is
impossible to measure progress if no reliable statistics are kept against which progress can
be measured. Whilst Government did from time to time make known how much land it has
redistributed through its various programmes, nobody had any idea how much land was
changing hands and being bought by black people in the open market.

Whilst government made a state land audit available in 2013, no comprehensive audit on
private land was available. Agri SA has been attempting to get a land audit done for a very
long time. Initially the organisation tried to partner with government through the CEO Forum,
to initiate such an audit. Unfortunately, this effort did not yield results. Some of Agri SA’s
affiliates (Kwanalu in KwaZulu-Natal and Free State Agriculture) did their own provincial
audits’. In 2016, Agri SA became aware of a land audit on agricultural land which was being
done by Agri Development Solutions (ADS) and Landbouweekblad. Agri SA partnered with
ADS and Landbouweekblad to complete the audit. Annexure D (Land audit — a transactions
approach) gives the details on the methodology that was followed.

Land ownership patterns are dynamic and change over time. The ADS / Agri SA /
Landbouweekblad used the data of 23 years of land ownership patterns to compile a report
of changing ownership patterns in agricultural land over time. This was a very
comprehensive audit, the methodology of which was subjected to external auditing.
Information from various sources including the Departments of Agriculture, Forestry and
Fisheries, Rural Development and Land Reform, the Deeds Office, Surveyor-Generals
Office, StatsSA and the Development Bank of South Africa. Deeds Office data was checked
against satellite images — this ensured an approach that was both qualitative and
guantitative in nature and where checks and balances were built in as control measures.
The data is continuously being updated. The audit did not only consider hectarage, but also
land value and land potential.

Some of the findings from the ADS / Agri SA/ Landbouweekblad audit are:

7 https://www.farmersweekly.co.za/agri-news/south-africa/land-distribution-targets-in-kzn-surpassed-
kwanalu/ http://vrystaatlandbou.co.za/vslandbou-media/persverklarings/2014/180-press-release-on-bfap-
report-on-fs-agri-land-audit
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The total area of agricultural land, according to the 1993 census was 97 036 986
hectares, of which commercial farmers owned 82 557 220 hectares and previously
disadvantaged persons (PDIs)14,5 million hectares, or 14,9%. Since 1994 more than
3,6 million hectares (4%) of agricultural land has been lost to other uses such as
mining, residential and industrial development; The total area of land used for
agriculture in 2016 was 93 453 558 hectares. 73.3% of this land is in the hands of
white commercial farmers and 26,7% in the hands of previously disadvantaged
persons (including land held by government on behalf of black beneficiaries).

Land transferred in 1994, which included the former homelands, self-governing
territories and trust areas, amounted to 18 036 773 hectares, of which approximately
14,5 million hectares was agricultural land.

Agricultural land in South Africa today represents approximately 76% of the total land
surface of around 122,5 million hectares.

Based on the transactional data for the period 1994 to 2016, a total of 8,9 million
hectares was bought by PDIs and Government at a total value of R90,3 billion. The
8,9 million hectares equates to 12,9% of the total hectares that were traded.

The R90,3 billion equates to 22,5% of the total value of land traded over the 1994 to
2016 period. From this, the Government purchased a total of 2,8 million hectares at
R20,5 billion. The 2,8 million hectares represents 31,9% and the R20,5 billion
represents 22,7% of the land bought by PDIs and government. This includes
agricultural land as well as land bought for urban development;

Government land and the former TBVC, self-governing states and trust land
represents 31,85 million hectares and 25% of the land surface in South Africa.

Government programmes for the purchasing of agricultural land yielded 2,2 million
hectares, where private purchases by PDIs amounted to 4,3 million hectares. This is
a key indicator that private sector agrarian transformation takes place much faster
than government programmes. See the table below for more information;

In four provinces, black people (as defined in the B-BBEE Act) (including land held by
government on behalf of beneficiaries) own more than 40% of agricultural land. This
amounts to 48,3% in the Eastern Cape; 73,5% in KZN; 52% in Limpopo; and 45,3%
in the North West. In Mpumalanga and Gauteng the percentage is just below 40%.

When considering ownership share by PDIs and government, in terms of the land’s
value and the land’s potential, the ownership share increases significantly. In terms
of 2016 Rand value, the share is 29,1% and in terms of land potential, the share is
46,5%.

The audit shows that 12,1 million hectares (12 141 780 hectares) has been
redistributed to black people. This does not include land in the former homelands or
land transferred to trusts that used to form part of the old homelands. This is made up
as follows:

= 2,8 million hectares purchased by the government;
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" 3,2 million hectares bought in the restitution programme;
" 4,2 million hectares bought by black people without any government assistance;
" 1,9 million hectares bought with government assistance of some kind;

During the period between 1994 and 2016 a total of 59,3 million hectares of agricultural land
was traded. That represents 63,4% of all agricultural land.

Projections show that at the current rate of acquisition, government will have purchased
another 1,72 million hectares of agricultural land by 2030, which will be close to the National
Development Plan (NDP)target of 20% or 15,34 million hectares of agricultural land.

Land ownership of commercial agricultural land and therefore also agricultural production
is highly concentrated in certain areas. This means that expropriation in these areas will be
potentially highly disruptive. Table 3 summarises the impact of land reform on commercial
agriculture.

Table 3: The impact of land reform on commercial agriculture

The impact of land reform on commercial agriculture: 1994-2030 (estimated)

Hectares
Commercial agricultural land in 1994 82,50 million
Minus land lost to development (1994-2016) 3,78 million
Minus estimated land lost to development (2017-2030) 2,00 million
Net commercial agricultural land prior to redistribution: 76,72 million
Commercial agricultural land redistributed between 1994-2016
Commerecial agricultural land acquired by government 2,21 million
Plus Commercial agricultural land acquired by government for non-land reform purposes 0,64 million
Plus Commercial agricultural land acquired by black people: Self 4,22 million
Plus With government assistance 1,91 million
Plus Land sold by black vendors to white buyers 0,39 million
Total: Land acquisition by black people: (1994 — 2016) 8,59 million
NDP target for land reform by 2030 (20%) 15,34 million
Land required to make up 20% target 6,75 million
(Excluding financial compensation)
Restitution through financial compensation* (1994 — 2016) 2,77 million
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o Agricultural land 0,85 million
o Urban land 1,92 million
Estimated duration of land reform 2017 - 2030
Acquisition of commercial agricultural land by black people
o Self 2,56 million
o  With Government assistance 1,16 million
Sale of land by black people to white people 0,24 million
Commercial agricultural land acquired by Government 1,34 million
Commerecial agricultural land acquired by Government for non-agricultural purposes 0,38 million
Scenario 1: Government acquires and finances land as it is currently doing
Shortfall of 20% NDP target by 2030 1,55 million
Scenario 2: Government stops acquiring land
Shortfall to 20% target by 2030 4,43 million

the above calculations

* Restitution through financial compensation may amount to the equivalent of 4,5 million hectares by 2030, but this is excluded in

Source: Agri Development Solutions (ADS)

Figure 2, 3 and 4 demonstrate the land use categories as well as the changing patterns of

ownership between 1994 and 2016:
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Figure 2: Land Capability, cash crop cultivated land & irrigated land
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Figure 3: Provincial ownership
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Source: ADS / Agri SA/ Landbouweekblad land audit
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Figure 4: Analysis of Land
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It is evident from the ADS / Agri SA/ Landbouweekblad audit that:

° Black people bought twice as much land as the government;

. The land was acquired at market -related prices. In other words, black people and
government, as buyers, did not pay a premium. See Table 4 below:

Table 4: Purchases by black people: 1994-2016

Hectares Average price
Total Paid to commercial
farmers
R/hectare R/hectare

Government for agriculture 2208 031 6 297 6 324

Government for non-agric use 641 267 10 217 6 898

Total 2 849 298

Private:

Self financed 4222 472 8 881 8 408

Private non-agric use 18 152 14 542

Government support 1 908 981

Total 6 131 453

Source: ADS
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Following the land audit, Agri SA formulated a strategy flowing from the land audit result
that is depicted in Figure 5 below:

Figure 5: Strategy emanating from land audit

Strategy emanating from land audit
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5. International and comparative law perspective

Section 25 guarantees a fundamental human right, which is protected in terms of
international human rights instruments such as the United Nations’ Universal Declaration of
Human Rights, the European Convention on Human Rights and the African Convention on
Human Rights (African Charter on Human and Peoples’ Rights). No attempt has ever been
made in South Africa to scrap or amend a fundamental human right that is protected under
the Bill of Rights. Fundamental rights are enshrined for a good reason — to protect
individuals from government excesses that impact on their fundamental rights and to protect
basic freedoms. There is international recognition of such protection of human rights
(including the right to property), and watering down any fundamental human right becomes
a slippery slope with potentially calamitous intended and unintended consequences.

Most countries’ constitutions require compensation, whether full compensation (Denmark,
Norway, Russia, Kenya, the Seychelles and Lesotho), fair compensation where a balancing
test applies (USA, Poland, Japan, Egypt, Namibia, the Congo and Mozambique), equitable
compensation (France, Rwanda, Madagascar and Tanzania) or adequate compensation
(Botswana, Malta, Uganda and Zambia).

The modern approach to compensation is based on the principle of equality in the bearing
of public burdens. Equitability in respect of a public liability is a principle adopted by French,
German and American law. According to this approach, “where one or more individuals has
to bear a sacrifice (being the loss of property) for the common good, their individual and
excessive burden should be compensated by the community (thus the State).” If South
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Africa were to scrap the equitability principle, we will be out of step with most African
countries.

In 2009, the Food and Agricultural Organization (FAO) of the United Nations published a
guide on international best practice for expropriation. The point of departure of the
document is that forced acquisition of property could be abused and that measures should
be in place to prevent this. The guide requires, among other things, clear and transparent
procedures for forced acquisition of property, and compensation that will ensure that the
affected persons are not worse off after expropriation than they were before. It further states
that affected persons must not only be compensated for the loss of land but also for
improvements made and for the disruption that accompanies expropriation.

6. Economic consequences should land be expropriated without compensation
for purposes of land reform

South Africa’s population has increased rapidly (by approximately 15.5%) in the past ten
years. It is estimated that in 2035, South Africa’s population will reach more than 66,9
million. This means that substantially more food will be required to sustain the growing
population. The graph below illustrates trends in population growth and food production.

Figure 6: Food production vs population

Food production vs population
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Table 5 shows that whilst the urban population increases at 2,3% per year, the rural
population is decreasing at 0,2% per year. The population is estimated to increase by 18,4%
between now and 2030 and the increase in urbanisation will be approximately 28,6%. The
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available amount of agricultural land available per person will decrease by 12,5% by 2030.
All of this holds serious implications for food security.

Table 5: Population growth, urbanisation and amount of agricultural land per person®

Year Total Urbanisation | Percentage Rural Agricultural land
population population per person
Number Number % Number Hectares
1913 5973 000 1478 000 24,7 4 495 000 16,2
2017 56 500 000 37 100 000 65,0 19 400 000 1,6
2030 66 900 000 47 699 000 71,3 19 200 000 1,4
2050 72 700 000 54 500 000 75,0 18 200 000 1,2

Land is a critical factor for the production of food and ensuring that South Africa remains
food secure. Therefore, its ownership is critical for the sustainability of the agricultural

sector and consistent supply of food. Without secure ownership and clear and protected
property rights, food security cannot be guaranteed

With the country’s growing population, commercial farmers have been placed in the
precarious position of having to produce about 80% of food in the country, with less arable
land at their disposal. The graph below illustrates how the number of farming units has

declined.

Figure 7: Number of farming units
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8 United Nations Secretariat’s World Population Prospects,
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From 1994 to 2016 commercial agricultural land decreased by 17%. At the same time the
number of commercial farming units decreased by 38.6%. In 1994 the ratio of food
consumers to farmers was 708:1. In 2016 it was 1736:1. It is estimated that the ratio will
reach 2700:1 by 2030.Over this period the volume of food production increased by only
2.3%. South Africa’s spending on food has increased from R 65 407 million in 1994 to R
614 379 million in 2016
It is an internationally recognized fact that there is a correlation between the level of
government assistance to farmers in the form of subsidies and farm sizes

Figure 8: Support for Agriculture
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According to Figure 8, South African farmers enjoy very low levels of government support
compared to farmers in other countries, which means that the economy of scale applies

and the only way to remain competitive is to increase farm size.

A stable climate is

conducive to good yields in farming and this supports smaller farming units. South Africa
has a very variable climate and thus farming units tend to be bigger to better manage the

climate risk.

Furthermore, land ownership is a critical factor to ensure financial stability as well as the
development of the farm. Notwithstanding the fact that agriculture is regarded as a highly
risky enterprise owing to substantial operational costs and uncontrollable factors like climate
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change, pests, and unpredictable price fluctuations from downstream markets, most of
those who invest in the sector use the land value as assurance for their investment.

Most farmers rely on credit providers such as the commercial banks, the Land Band, and
agricultural cooperatives and agricultural businesses for production finance. Ownership
forms the basis of credit extension to farmers, with farmland serving as collateral to financial
institutions. In 2017, finance sourced from commercial banks, the Land Bank, agricultural
cooperatives and -businesses, and other lenders amounted to nearly R158 billion mostly
for financing capital assets of which land and fixed improvements constitute more than 50%.
The graph below depicts the agricultural debt situation:

According to Figure 9 the value of assets increased from R430,9 billion in 2016 to R470,1
billion in 2017. Debt as percentage of assets stood at 33,7% in 2017.

Figure 9: Farming debt
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This has allowed farmers to continue producing and to increase their economies of scale.
Over the years, increasing economies of scale in farming businesses have had a profound
ripple effect on productivity growth and job creation in the sector. This in turn has prompted
significant improvement in the country’s food security position — making it the most food
secure country in Africa. South African farmers have succeeded in providing affordable
food in an effective way.

Agriculture is critical to the development of the economy as the sector that has strong
backward and forward linkages with other sectors of the economy like manufacturing.
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Backward linkages include agricultural goods such as fertilizers, chemicals and implements
from the manufacturing sector. Expenditure on intermediate goods and services to the value
of R142 billion was spent in 2017. On the forward linkages side, agriculture supplies raw
materials to industry and the food supply chain in general. Approximately 70% of agricultural
output is used as intermediary products in other sectors, particularly the agro-processing
sector which contributes almost 20% to employment in the manufacturing sector.

Policy uncertainty can impact negatively on the financing of the agricultural sector and talk
of expropriation without compensation is causing serious policy uncertainty. A reduction in
the recognition of property rights could endanger investment into the capital improvement
of the land both by primary as well as secondary agriculture.

In a worst-case scenario of wholesale expropriation without compensation, the sector would
face the type of consequences depicted below:

Figure 10: Economic wide impact
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According to Figure 10 and in conjunction with the impacts illustrated in Figure 9,
expropriation would impact the following economic and social drivers.
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Figure 11: Impact of expropriation on the economic and social drivers
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7. Food security

The issue of food security needs to be properly understood. In its global definition of food
security, the Food and Agriculture Organisation (FAQO) clearly captures four fundamental
aspects of food security. These are; affordability, availability, quality, and safety. Hence the
official definition of food security according to the FAO is the following:

“Food security exists when all people, at all times, have physical and economic access to sufficient,
safe and nutritious food that meets their dietary needs and food preferences for an active and
healthy life”.

While South Africa has regrettably been caught off guard on food quality and safety as
evidenced by the recent disease outbreaks, such as avian influenza and listeriosis, it is still
regarded as the most food secure country on the continent.

Furthermore, as long as South Africa is in a position to export food, our food prices tend
towards export parity. Should we however start importing more and more food, the food
prices would tend towards import parity, which would make it much more expensive for our
local consumers. Also, South African harbours are not geared to import large amounts of
food. See the graph on the Stats SA food basket below. The weighing is 15.48%. The
weight of grain and grain-based foods is 75%. If land reform impacts negatively on
production or commercial farmers reduce production because of policy uncertainty or lack
of production capital, food will become much more expensive.
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Figure 12: CPI Weights

CPIl Weights

B

>,

m Food M Drinks m Alcohol & Tabacco Colthes
m Housing MW Services m Health Transport
Food CPI

Bread & Cereals,
3.21

Meat, 5.46
Qils, 0.45

Dairy & cees, 75% of Food CPI
= Bread & Cereals = Meat = Dairy & eggs

= Qils Fish B Fruit

B Vegies B Sugar W Other

Source: Stats SA

According to the Global Food Security Index, South Africa comes in at number 47 of 113
countries and is the most food secure country in Africa.®

Table 6 illustrates the demand for food and the consumption of food over the past 8 years
and going into the future'®. It is clear that the demand for food will progressively outstrip the
production thereof as we go into the future.

° The Economist Intelligence Unit (EIU), commissioned by DuPont
10 Abstract 2018 DAFF, StatsSA, SARB, ADS
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Table 6: Food demand and consumptions index

2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023
2024
2025
2026
2027
2028
2029
2030

DEMAND
100
100,4
101,0
103,2
110,5
108,6
110,8
114,0
116,1
118,1
120,2
122,2
124,3
126,4
128,4
130,5
132,5
134,6
136,7
138,7
140,8

CONSUMPTION
100,0
103,5
105,4
113,3
120,9
123,9
125,5
145,3
144,5
148,0
149,9
153,7
157,0
159,1
160,6
164,0
167,0
168,6
170,0
1731
174,4

Source: Abstract 2018 DAFF, StatsSA, SARB, ADS

8.

Agri SA plans for sustainable land reform and rural development

Agri SA’s land plan is set out in a holistic plan and a financing plan. These two plans are
closely aligned to the land audit and related strategy. The plans are attached in full to this
submission.

The holistic plan contains the following elements:

Sustainable restitution models;
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° Support for farmers in communal areas;

. A social compact between organised agriculture, government and other important
stakeholders in the sector;

° Promotion of a partnership approach between commercial farmers, farm workers,
communities and emerging farmers;

. A public-private sector partnership for implementation (special purpose vehicle);
. Right of first refusal (subject to certain conditions)'";
° Viable, affordable finance for new farmers;

. A Special Purpose vehicle for implementation — see graph below:

11

e Noforced acquisitions — Seller should have the right to refuse Government’s offer to purchase, on condition that
they do not subsequently accept a lower offer from another prospective buyer.

e  Exemption of certain categories of farmland transfer, such as bequests of land to children or close family
members, sale by a company to a subsidiary, transfer to a family trust by a member of that family, transfer by an
owner to a private company of which he / she is a shareholder, repossession / sale in execution by the bank.
Exemption should also apply to some other categories of non-arms-length transactions, such as the restructuring
of a farm from a natural person to a corporate entity that is owned by the same family. Forced transactions such
as sales in execution should also be exempted. Furthermore consideration should be given to exempting farms
under a certain size.

e  Strict time frames to apply. Time frames are required for:

o  The period of time from when a prospective seller offers his farm for sale to the government at a particular
asking price, until the government must decline to purchase the farm or furnish the seller with an offer;

o Ifthe government does make an offer, the period of time the seller has to accept or reject the government’s
offer; and

o The maximum period of time before the seller is paid out by the government.

e  Strict rules to apply to counter-offers.

e  Market value to apply. The ROFR is clearly a market-based policy and will require the government to pay market-
based prices. The policy does not provide room to apply Section 25(3) of the Constitution. This may make this
option less attractive to Government, particularly in view of the provisions of the Property Valuation Act, which
requires that properties that are acquired for land reform purposes must be valued by the Valuer-General having
regard to the prescribed criteria procedures and guidelines for valuations.

e There should be a database of all land acquired in this way, which will have to be updated regularly and Agri SA
should have full access to this data.
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Figure 13: Agricultural Special Purpose Vehicle

Agricultural Special Purpose Vehicle

Government funding

support
/

\

_ _ Agricultural
Private sector funding S PV

-

J

“Agriculture or public
contribution™ 2?

»

Leveraged
finance

Capital
investments

Operational
expenditure

% Economic development and transformation

a e

Emerging / Commercial
Farmers

Source: Agri SA research

The financing plan contains two proposals — subsidised interest rates and a capital
guarantee fund.

The strategy emanating from the land audit emphasises the need for fact-based policy
formulation and the potential of land rather than number of hectares. It further suggests that

the agricultural potential of state and communal land should be unlocked.

Agri SA would also like to make the following specific proposals:

Finalize the Expropriation Bill;

Test the expropriation powers contained in the Constitution;

Get consensus on land audit figures and create a comprehensive land database that

is continuously updated;

Implement the High-Level Panel recommendations;

Well-situated state-owned land needs to be made available for housing for the poor;

A Land Framework law should be passed, as proposed by the High-Level Panel;

Create an office for an Ombudsman for land

Proper monitoring and evaluation of all programmes and projects; and

reform;

Address the communal land issue — enable the capitalization of land in those areas.

Promotion of provincial, local and district level initiatives.
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In summary: Agri SA believes that the solutions are already catered for in the framework
provided for in the Constitution, the NDP, Operation Phakisa and various private sector
plans.

CONCLUSION

Agri SA is firmly of the view that:

The property clause in the Constitution is not an impediment to land reform;

The real reasons for the slow pace of land reform relate primarily to deficiencies and
inefficiencies in planning, execution and sustainable support, which must be urgently
addressed. These reasons do not justify an amendment to section 25 of the
Constitution;

The public debate must be based on credible and relevant information on land
ownership, with particular reference to state owned land available for land reform;

The economic consequences of expropriation without compensation must be properly
and fully considered,;

The principle of legality must be honoured and there must be a clear understanding of
the circumstances under which the power to expropriate land without compensation
may be exercised, by whom and in respect of which land owners;

Current land owners should not be required to bear a disproportionate burden of the
imperative for land reform in the public interest;

Agri SA’s Land Plan and Funding Plan propose the following salient solutions:
o Partnership models;

o A Special Purpose Vehicle for implementation;

o Sustainable financing models;

o A Social Accord;

o Arright of first refusal; and

o  Support for communal farmers.

Please note that Agri SA requests an opportunity to address the Constitutional
Review Committee during the public hearings.

Compiled by Annelize Crosby for Agri SA: 21 May 2018
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